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SRABEFA I RS 9% 23% T( %158 ) The family is the natural and fundamental
group unit of society and is entitled to protection by society and the State.
( %27 ) The right of men and women of marriageable age to marry and to found a
family shall be recognized. ( % 338 ) No marriage shall be entered into without the
free and full consent of the intending spouses. ( % 47 )States Parties to the present
Covenant shall take appropriate steps to ensure equality of rights and
responsibilities of spouses as tomarriage, during marriage and at its dissolution.
In the case of dissolution, provision shall be made for the necessary protection
of any children. |
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% 94 & : Admittedly, Italian law did not treat unmarried heterosexual couples
differently from unmarried homosexual couples (see paragraph 82 above), and
restricted the concept of “family members” to heterosexual married partners.
However, applying the same restrictive rule under Legislative Decree no. 286 of
1998 to heterosexual couples who had not regularised their situation and to
homosexual couples, with the sole aim of protecting the traditional family (see
paragraph 93 above), subjected the applicants to discriminatory treatment. Without
any objective and reasonable justification the Italian State failed to treat
heterosexual couples differently and take account of their ability to obtain legal
recognition of their relationship and thus satisfy the requirements of domestic
law for the purposes of granting a residence permit for family reasons, an option
that was not available to the applicants (see Thlimmenos, cited above, § 44).
% 95& ! The Court also observes that it is precisely the lack of any possibility
for homosexual couples to enter into a form of legal recognition of their
relationship which placed the applicants in a different situation from that of
unmarried heterosexual couples (see paragraph 83 above). Even supposing that at
the relevant time the Convention did not require the Government to make provision
for same-sex persons in a stable and committed relationship to enter into a civil
union or registered partnership certifying their status and guaranteeing them
certain essential rights, that does not in any way affect the finding that, unlike
a heterosexual couple, the second applicant had no legal means in Italy of obtaining
recognition of his status as “family member” of the first applicant and
accordingly obtaining a residence permit for family reasons.

% 98% : In the light of the foregoing, the Court considers that, at the material
time, by deciding to treat homosexual couples - for the purposes of granting a
residence permit for family reasons - in the same way as heterosexual couples who
had not regularised their situation the State infringed the applicants’ right not
to be discriminated against on grounds of sexual orientation in the enjoyment of
their rights under Article 8 of the Convention. % 99 & : There has accordingly been
a violation of Article 14 of the Convention taken in conjunction with Article 8.
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*® 198 - 4 L,& 2% (General Comment) ’

T

8

9~

ERA € 2 PEFIRE S %100 % 158 2R 2 T The States Parties to the present
Covenant recognize that : The widest possible protection and assistance should be
accorded to the family, which is the natural and fundamental group unit of society,
particularly for its establishment and while it is responsible for the care and
education of dependent children. Marriage must be entered into with the free
consent of the intending spouses. |

SR EFAEAIRE 2 %23 1 T( %15 ) The family is the natural and fundamental
group unit of society and is entitled to protection by society and the State.
( %278 ) The right of men and women of marriageable age to marry and to found a
family shall be recognized. ( % 378 ) No marriage shall be entered into without the
free and full consent of the intending spouses. ( % 47 )States Parties to the present
Covenant shall take appropriate steps to ensure equality of rights and
responsibilities of spouses as tomarriage, during marriage and at its dissolution.
In the case of dissolution, provision shall be made for the necessary protection
of any children.
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10~ %19% - &M A %1% @ Article 23 of the International Covenant on Civil and

Political Rights recognizes that the family is the natural and fundamental group
unit of society and is entitled to protection by society and the State. Protection
of the family and its members is also guaranteed, directly or indirectly, by other
provisions of the Covenant. Thus, article 17 establishes a prohibition on arbitrary
or unlawful interference with the family. In addition, article 24 of the Covenant
specifically addresses the protection of the rights of the child, as such or as
a member of a family. In their reports, States parties often fail to give enough
information on how the State and society are discharging their obligation to
provide protection to the family and the persons composing it
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11~ %1985 - M3 2 %25 : The Committee notes that the concept of the family may
differ in some respects from State to State, and even from region to region within
a State, and that it is therefore not possible to give the concept a standard
definition. However, the Committee emphasizes that, when a group of persons is
regarded as a family under the legislation and practice of a State, 1t must be
given the protection referred to in article 23. Consequently, States parties should
report on how the concept and scope of the family is construed or defined in their
own society and legal system. Where diverse concepts of the family, “nuclear” and
“extended”, exist within a State, this should be indicated with an explanation
of the degree of protection afforded to each. In view of the existence of various
forms of family, such as unmarried couples and their children or single parents
and their children, States parties should also indicate whether and to what extent
such types of family and their members are recognized and protected by domestic
law and practice.

12~ %1985 - 44 % & % 3% ! Ensuring the protection provided for under article 23 of
the Covenant requires that States parties should adopt legislative, administrative
or other measures. States parties should provide detailed information concerning
the nature of such measures and the means whereby their effective implementation
1s assured. In fact, since the Covenant also recognizes the right of the family
to protection by society, States parties’ reports should indicate how the necessary
protection is granted to the family by the State and other social institutions,
whether and to what extent the State gives financial or other support to the
activities of such institutions, and how it ensures that these activities are
compatible with the Covenant.
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13~ %198 - 44 3 B %45  Article 23, paragraph 2, of the Covenant reaffirms the
right of men and women of marriageable age to marry and to found a family. Paragraph
3 of the same article provides that no marriage shall be entered into without the
free and full consent of the intending spouses. States parties’ reports should
indicate whether there are restrictions or impediments to the exercise of the right
to marry based on special factors such as degree of kinship or mental incapacity.
The Covenant does not establish a specific marriageable age either for men or for
women, but that age should be such as to enable each of the intending spouses to
give his or her free and full personal consent in a form and under conditions
prescribed by law. In this connection, the Committee wishes to note that such legal
provisions must be compatible with the full exercise of the other rights guaranteed
by the Covenant; thus, for instance, the right to freedom of thought, conscience
and religion implies that the legislation of each State should provide for the
possibility of both religious and civil marriages. In the Committee’s view,
however, for a State to require that a marriage, which is celebrated in accordance
with religious rites, be conducted, affirmed or registered also under civil law
1s not incompatible with the Covenant. States are also requested to include
information on this subject in their reports.
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14~ %198 - & 3 2 %54 ! The right to found a family implies, in principle, the
possibility to procreate and live together. When States parties adopt family
planning policies, they should be compatible with the provisions of the Covenant
and should, in particular, not be discriminatory or compulsory. Similarly, the
possibility to live together implies the adoption of appropriate measures, both
at the internal level and as the case may be, in cooperation with other States,
to ensure the unity or reunification of families, particularly when their members
are separated for political, economic or similar reasons.
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Oliari and Others v Italy- % > * $ & + I 4
M ElER BT ERR > KL JlEF 1950
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4 #FEFlenff & 7+ (positive obligation) :
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19 w4 2 23 d T Lastly, although there was no consensus among the legal
systems of the Council of Europe member States, a trend was currently emerging
with regard to the introduction of forms of legal recognition of same-sex
relationships. Of the nineteen States which authorised some form of registered
partnership other than marriage, Lithuania and Greece were the only ones to reserve
it exclusively to different-sex couples. The fact that, at the end of a gradual
evolution, a country found itself in an isolated position with regard to one aspect
of its legislation did not necessarily imply that that aspect conflicted with the
Convention. Nevertheless, in view of the foregoing considerations, the Court found
that the Government had not offered convincing and weighty reasons capable of
justifying the exclusion of same-sex couples from the scope of Law no. 3719/2008. |

20 ® ' 4 4 2 9 (European Convention on Human Rights) % 8i% 3 B 7ue4 FHR 2 T (%
178 ) Everyone has the right to respect for his private and family life, his home
and his correspondence. ( % 238 ) There shall be no interference by a public authority
with the exercise of this right except such as is in accordance with the law and
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Austria | 1%1 my > F¥ o
(1) & BRI 4l L &R F R &
rﬂ"/f}tmm 'ﬁ?'%\ KIL H’_“‘-é‘,q’—;;};\;&o%ﬁ ,
% B i ehSchalk and Kopf v. Austriazk ® -
FRPRIT NS AE R T UL EARYE

1s necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country ° for the prevention of disorder
or crime, for th protection of health or morals, or for the protection of the rights
and freedoms of others. |

21 iz BRFEBIFOEE TR P L2 FREF 3158 > 202187 > F140F o
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22 % 163& : The Court has already been faced with complaints concerning the lack of
recognition of same-sex unions. However, in the most recent case of Schalk and
Kopf v. Austria, when the Court delivered judgment the applicants had already
obtained the opportunity to enter into a registered partnership. Thus, the Court
had solely to determine whether the respondent State should have had provided the
applicants with an alternative means of legal recognition of their partnership
any earlier than it did (that is, before 1 January 2010). Having noted the rapidly
developing European consensus which had emerged in the previous decade, but that
there was not yet a majority of States providing for legal recognition of same-sex
couples (at the time nineteen states), the Court considered the area in question
to be one of evolving rights with no established consensus, where States enjoyed
a margin of appreciation in the timing of the introduction of legislative changes
(8 105). Thus, the Court concluded that, though not in the vanguard, the Austrian
legislator could not be reproached for not having introduced the Registered
Partnership Act any earlier than 2010 (see ibid., § 106). In that case the Court
also found that Article 14 taken in conjunction with Article 8 did not impose an

obligation on Contracting States to grant same-sex couples access to marriage
(ibid, § 101).
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23 % 164% : In the present case the applicants still today have no opportunity to
enter into a civil union or registered partnership (in the absence of marriage)
in Italy. It is thus for the Court to determine whether Italy, at the date of the
analysis of the Court, namely in 2015, failed to comply with a positive obligation
to ensure respect for the applicants’ private and family life, in particular
through the provision of a legal framework allowing them to have their
relationship recognised and protected under domestic law. % 165 & : The Court
reiterates that it has already held that same-sex couples are just as capable as
different-sex couples of entering into stable, committed relationships, and that
they are in a relevantly similar situation to a different-sex couple as regards
their need for legal recognition and protection of their relationship
(seeSchalk and Kopf, 899, and Vallianatos, 8878 and 81,both cited above). It
follows that the Court has already acknowledged that same-sex couples are in need
of legal recognition and protection of their relationship.
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(Regolamentazione delle unioni civili tra
persone dello stesso sesso e disciplina

24 % 96% : The Court has established in its case-law that in order for an issue toarise
under Article 14 there must be a difference in treatment of persons in relevantly
similar situations. Such a difference of treatment is discriminatory if it has
no objective and reasonable justification; in other words, if it does not pursue
a legitimate aim or if there is not a reasonable relationship of proportionality
between the means employed and the aim sought to be realised. The Contracting States
enjoy a margin of appreciation in assessing whether and to what extent differences
in otherwise similarsituations justify a difference in treatment (see Burden,
cited above, 8§ 60). % 97% : On the one hand the Court has held repeatedly that,
just like differences based on sex, differences based on sexual orientation require
particularly serious reasons by way of justification (see Karner, cited above,
§ 37; L. and V. v. Austria, cited above, § 45; and Smith and Grady, cited above,
8§ 90). On the other hand, a wide margin is usually allowed to the State under the
Convention when it comes to general measures of economic or social strategy (see,
for instance, Stec and Others v. the United Kingdom [GC], no. 65731/01, & 52, ECHR
2006-VI).

25 % 185% : In conclusion, in the absence of a prevailing community interest being
put forward by the Italian Government, against which to balance the applicants’
momentous interests as identified above, and in the light of domestic courts
conclusions on the matter which remained unheeded, the Court finds that the Italian
Government have overstepped their margin of appreciation and failed to fulfil their
positive obligation to ensure that the applicants have available a specific legal
framework providing for the recognition and protection of their same-sex unions

26 % 187% : There has accordingly been a violation of Article 8 of the Convention.
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27 M A 2~ 9 % 14i% 2 7. T The enjoyment of the rights and freedoms set forth in
this Convention shall be secured without discrimination on any ground such as
sex, race, colour, language, religion, political or other opinion, national or
social origin, association with a national minority, property, birth or other
status. |
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28 % 20% : Further amendments to the Aliens Act (Official Gazette nos. 13/2011 and
74/2013), in section 56 8§ b, explicitly define the extramarital relationship
referred to in that Act as a union between an unmarried woman and man
which has lasted for at least three years, or less if a child was born of the
union.

29 % 79% : The Court notes at the outset that the right of an alien to enter or to
settle in a particular country is not guaranteed by the Convention. Where
immigration is concerned, Article 8 or any other Convention provision cannot be
considered to impose on a State a general obligation to, for instance, authorise
family reunion in its territory (see Jeunesse, cited above, § 107; and Gil v.
Switzerland, 19 February 1996, § 38, Reports 1996-1; and Kiyutin v. Russia,
no. 2700/10, § 38, ECHR 2011). Whereas the applicant does not seem to contest this,
the Government rely on it as their central argument (see paragraph 51 above).

30 % 81#& : Accordingly, once the Court has found a difference in treatment, as the
one created in the case at issue by the Aliens Act (see paragraph 77 above), it
i1s then for the respondent Government to show that the difference in treatment
could be justified (see paragraph 60 above). Such justification must be objective
and reasonable or, in other words, it must pursue a legitimate aim and there must
be a reasonable relationship of proportionality between the means employed and
the aim sought to be realised (see paragraph 55 above).
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31 % 82% : In cases in which the margin of appreciation afforded to States is narrow,
as 1s the position where there is a difference in treatment based on sex or sexual
orientation (see paragraph 59 above), the principle of proportionality does not
merely require the measure chosen to be suitable in principle for achievement of
the aim sought. It must also be shown that it was necessary, in order to achieve
that aim, to exclude certain categories of people - in this instance persons in
a same-sex relationship - from the scope of application of the relevant domestic
provisions at issue (see Vallianatos and Others, cited above, § 85).

32 % 82 & : This equality requirement holds true in the immigration cases as
well where States are otherwise allowed a wide margin of appreciation (see
paragraph 58 above).

33 % 83& :The Court observes that the competent domestic authorities did not advance
any such “justification” , nor did the Government adduce any
particularly convincing and weighty reasons to justify the difference 1in
treatment between same-sex and different-sex couples in obtaining the family
reunification (see X and Others v. Austria, cited above, § 151; and Karner, cited
above, 841).
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34 % 86 % : The Court therefore finds that there has been a violation of
Article 14 taken in conjunction with Article 8 of the Convention.

35 % 80 & : However, the present case concerns compliance with Article 14 in
conjunction with Article 8 of the Convention, with the result that immigration
control measures, which may be found to be compatible with Article 8 § 2, including
the legitimate aim requirement, may nevertheless amount to unjustified
discrimination in breach of Article 14 read in conjunction with Article 8.

36 % 531 2 7 : " Nothing in this Convention shall be construed as limiting or
derogating from any of the human rights and fundamental freedoms which may be
ensured under the laws of any High Contracting Party or under any other agreement
to which it is a Party. |

37 % 80 & : Indeed, it is the Court’ s well-established case-law that although
Article 8 does not include a right to settle in a particular country or a right
to obtain a residence permit, the State must nevertheless exercise its immigration
policies in a manner which is compatible with a foreign national’ s human rights,
in particular the right to respect for his or her private or family life and the
right not to be subject to discrimination (see Abdulaziz, Cabales and
Balkandali, cited above, 88 59-60; Kiyutin, cited above, 8§ 53). Even in cases in
which the State that has gone beyond its obligations under Article 8 in creating
aright - apossibility open to it under Article 53 of the Convention - it cannot,
in the application of that right, take discriminatory measures within the meaning
of Article 14 (see, for instance, E.B. v. France, cited above, 8§ 49; P.B. and
J.S. v. Austria, cited above, § 34; and X and Others v. Austria, cited above, §§
135-136).
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38 % 18% : The Court of Appeal found that New Zealand law was not compatible with
Italian public policy on the grounds, firstly, that it regarded persons of the
same sex as “‘cohabiting partners” and, furthermore, that it could be construed
as conferring the status of “family members” on them for the purposes of granting
them a residence permit

39 % 8% : The applicants have formed a same-sex couple since 1999. They lived in
New Zealand, with the status of unmarried couple, until December 2003, when they
decided to settle in Italy on grounds of the first applicant’ s poor health. %
9% : During their first period of residence in Italy the second applicant had a
student’ s temporary residence permit. He subsequently applied for a residence
permit for family reasons, under Legislative Decree no. 286 of 1998. % 10% : On 18
October 2004 the chief of the Livorno police rejected his application on the ground
that the statutory criteria were not satisfied.
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40 % 24% : After beingnotified of the Court of Cassation’ s judgment, the applicants

left Italy in July 2009. They moved to the Netherlands, where the second applicant
was issued with a five-year residence permit on 25 August 2009 as a de facto partner
ina long-termrelationship with an EUnational. % 25& : On 8 May 2010 the applicants
married in Amsterdam. They stated that they had chosen to marry for personal reasons
and not in order to obtain a residence permit, as the Netherlands authorities had
already issued one to the second applicant. They added that the marriage contracted
in the Netherlands did not allow them to live together in Italy. On 22 August 2014
the second applicant obtained a second five-year residence permit in the
Netherlands, valid until 22 August 2019

41 % 21% : The Court of Cassation observed first that, according to the terms of

Article 29 of Legislative Decree no. 286 of 1998 ..., the concept of “family
member” extended only to spouses, minor children, adult children who were not
self-supporting for health reasons, and dependent relatives who lacked adequate
support in their country of origin. It pointed out that as the Constitutional Court
had, moreover, ruled out the possibility of extending to cohabiting partners the
protection granted to members of a legitimate family, the Constitution did not
require an extensive interpretation of Article 29 cited above.
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44

% 94 % : Admittedly, Italian law did not treat unmarried heterosexual couples
differently from unmarried homosexual couples (see paragraph 82 above), and
restricted the concept of “family members” to heterosexual married partners.
However, applying the same restrictive rule under Legislative Decree no. 286 of
1998 to heterosexual couples who had not regularised their situation and to
homosexual couples, with the sole aim of protecting the traditional family (see
paragraph 93 above), subjected the applicants to discriminatory treatment.

% 94 & @ Without any objective and reasonable justification the Italian State
failed to treat heterosexual couples differently and take account of their ability
to obtain legal recognition of their relationship and thus satisfy the requirements
of domestic law for the purposes of granting a residence permit for family reasons,
an option that was not available to the applicants (see Thlimmenos, cited above,
§ 44).

% 95& @ The Court also observes that it is precisely the lack of any possibility
for homosexual couples to enter into a form of legal recognition of their
relationship which placed the applicants in a different situation from that of
unmarried heterosexual couples (see paragraph 83 above).
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45 % 95& : Even supposing that at the relevant time the Convention did not require
the Government to make provision for same-sex persons in a stable and committed
relationship to enter intoa civil union or registered partnership certifying their
status and guaranteeing them certain essential rights, that does not in any way
affect the finding that, unlike a heterosexual couple, the second applicant had
no legal means in Italy of obtaining recognition of his status as “family member”
of the first applicant and accordingly obtaining a residence permit for family
reasons.

46 % 98% : In the light of the foregoing, the Court considers that, at the material
time, by deciding to treat homosexual couples - for the purposes of granting a
residence permit for family reasons - in the same way as heterosexual couples who
had not regularised their situation the State infringed the applicants’ right not
to be discriminated against on grounds of sexual orientation in the enjoyment of
their rights under Article 8 of the Convention. % 99 & : There has accordingly been
a violation of Article 14 of the Convention taken in conjunction with Article 8.
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