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~ §136a Verbotene Vernehmungsmethoden; Beweisverwertungsverbote

(1) Die Freiheit der WillensentschlieBung und der Willensbetdtigung des
Beschuldigten darf nicht beeintrdchtigt werden durch MiBhandlung, durch Ermidung,
durch korperlichen Eingriff, durch Verabreichung von Mitteln, durch Quédlerei,
durch Tauschung oder durch Hypnose. Zwang darf nur angewandt werden, soweit das
Strafverfahrensrecht dies zulaBt. Die Drohung mit einer nach seinen Vorschriften
unzuldssigen MaBnahme und das Versprechen eines gesetzlich nicht vorgesehenen
Vorteils sind verboten.

(2) MaBnahmen, die das Erinnerungsvermogen oder die Einsichtsfdhigkeit des
Beschuldigten beeintrachtigen, sind nicht gestattet

(3) Das Verbot der Absdtze 1 und 2 gilt ohne Riicksicht auf die Einwilligung des
Beschuldigten. Aussagen, die unter Verletzung dieses Verbots zustande gekommen
sind, dirfen auch dann nicht verwertet werden, wenn der Beschuldigte der
Verwertung zustimmt.

RS S **é@i%#-<ﬁw |E3FmE ) A@IR 1060 & > F 176-177 ¢

¥ 136a iF [Z k23R 2 0F 5 FHyp ko £ ]
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~ Vgl.Prittwitz, Der Ligendetektor im StrafprozeB, MDR 1982, S.889ff; Dalakouras,
Beweisverbote bez i glich der Actung der Intimsphdre. — unter besonderer

Beriicksichtigung der Grundrechtsproblematik sowie des griechischen Rechts, 1988,
S.170ff.
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~ Vgl. Klimke, Der Polygraphentest im Strafverfahren, NStZ 1981,

S. 433ff; Schwabe,

Der “Liigendetektor” vor dem Bundesverfassungsgericht, NJW 1982, S.367ff.
~ Vgl. BVerfG, Beschl. v. 18.8.1981, NStZ 1982, S.38 .m. kirt .Anm. Amelung.
. §244 Beweisaufnahme; Untersuchungsgrundsatz; Ablehnung von Beweisantrigen

(1) Nach der Vernehmung des Angeklagten folgt die Beweisaufnahme.

(2) Das Gericht hat zur Erforschung der Wahrheit die Beweisaufnahme von Amts wegen
auf alle Tatsachen und Beweismittel zu erstrecken, die fiir die Entscheidung von

Bedeutung sind.

(3) Ein Beweisantrag ist abzulehnen, wenn die Erhebung des Beweises unzulédssig ist
Im tibrigen darf ein Beweisantrag nur abgelehnt werden, wenn eine Beweiserhebung
wegen Of fenkundigkeit tiberfliissig ist, wenn die Tatsache, die bewiesen werden soll,
fiir die Entscheidung ohne Bedeutung oder schon erwiesen ist, wenn das Beweismittel
vollig ungeeignet oder wenn es unerreichbar ist, wenn der Antrag zum Zweck der
ProzeBverschleppung gestellt ist oder wenn eine erhebliche Behauptung, die zur
Entlastung des Angeklagten bewiesen werden soll, so behandelt werden kann, als

wiare die behauptete Tatsache wahr.

(4) Ein Beweisantrag auf Vernehmung eines Sachverstandigen kann,
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anderes bestimmt 1ist, auch abgelehnt werden, wenn das Gericht selbst die
erforderliche Sachkunde besitzt. Die Anh6érung eines weiteren Sachverstandigen
kann auch dann abgelehnt werden, wenn durch das frithere Gutachten das Gegenteil
der behaupteten Tatsache bereits erwiesen ist; dies gilt nicht, wenn die Sachkunde
des fritheren Gutachters zweifelhaft ist, wenn sein Gutachten von unzutreffenden
tatsdchlichen Voraussetzungen ausgeht, wenn das Gutachten Widerspriiche enthalt
oder wenn der neue Sachverstiandige tiber Forschungsmittel verfiigt, die denen eines
fritheren Gutachters iiberlegen erscheinen.

(5) Ein Beweisantrag auf Einnahme eines Augenscheins kann abgelehnt werden, wenn der
Augenschein nach dem pflichtgemédBen Ermessen des Gerichts zur Erforschung der
Wahrheit nicht erforderlich ist. Unter derselben Voraussetzung kann auch ein
Beweisantrag auf Vernehmung eines Zeugen abgelehnt werden, dessen Ladung im
Ausland zu bewirken wire.

(6) Die Ablehnung eines Beweisantrages bedarf eines Gerichtsbeschlusses
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~ k< ! To promote the development of forensic science into a mature field of
multidisciplinary research and practice, founded on the systematic collection
and analysis of relevant data, Congress should establish and appropriate funds
for an independent federal entity, the National Institute of Forensic Science
(NIFS). NIFS should have a full-time administrator and an advisory board with
expertise in research and education, the forensic science disciplines, physical
and life sciences, forensic pathology, engineering, information
technology, measurements and standards, testing and evaluation, law,national
security, and public policy.

~ B < ! The National Institute of Forensic Science (NIFS), after reviewing
established standards such as ISO 17025, and in consultation with its advisory
board, should establish standard terminology to be used in reporting on and
testifying about the results of forensic science investigations. Similarly, it
should establish model laboratory reports for different forensic science
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disciplines and specify the minimum information that should be included. As part
of the accreditation and certification processes, laboratories and forensic
scientists should be required to utilize model laboratory reports when
summarizing the results of their analyses.

J % ! Research is needed to address issues of accuracy, reliability, and validity
in the forensic science disciplines. The National Institute of Forensic Science
(NIFS) should competitively fund peer-reviewed research in the following areas:
(a) Studies establishing the scientific bases demonstrating the validity of
forensic methods. (b) The development and establishment of quantifiable measures
of the reliability and accuracy of forensic analyses. Studies of the reliability
and accuracy of forensic techniques should reflect actual practice on
realisticcase scenarios, averaged across a representative sample of forensic
scientists and laboratories. Studies also should establish the limits of
reliability and accuracy that analytic methods can be expected to achieve as the
conditions of forensic evidence vary. The research by which measures of
reliability and accuracy are determined should be peer reviewed and published
in respected scientific journals. (¢c) The development of quantifiable measures
of uncertainty in the conclusions of forensic analyses. (d) Automated techniques
capable of enhancing forensic technologies.

B = :To improve the scientific bases of forensic science examinations and to
maximize independence from or autonomy within the law enforcement community,
Congress should authorize and appropri- ate incentive funds to the National
Institute of Forensic Science (NIFS) for allocation to state and local
jurisdictions for the purpose of removing all public forensic laboratories and
facilities from the administrative control of law enforcement agencies or
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prosecutors’ offices.
~ o = @ The National Institute of Forensic Science (NIFS) should encourage research
programs on human observer bias and sources of human error in forensic
examinations. Such programs might include studies to determine the effects of
contextual bias in forensic practice (e.g., studies to determine whether and to
what extent the results of forensic analyses are influenced by knowledge regarding
the background of the suspect and the investigator’ s theory of the case). In
addition, research on sources of human error should be closely linked with
research conducted to quantify and characterize the amount of error. Based on
the results of these studies, and in consultation with its advisory board, NIFS
should develop standard operating procedures (that will lay the foundation for
model protocols) to minimize, to the greatest extent reasonably possible
potential bias and sources of human error in forensic practice. These standard
operating procedures should apply to all forensic analyses that may be used in
litigation.

f = : Tofacilitate the work of the National Institute of Forensic Science (NIFS),
Congress should authorize and appropriate funds to NIFS to work with the National
Institute of Standards and Technology (NIST), in conjunction with government
laboratories, universities, and private laboratories, and in consultation with
Scientific Working Groups, to develop tools for advancing measurement, validation,
reliability, information sharing, and proficiency testing in forensic science
and to establish protocols for forensic examinations, methods, and practices.
Standards should reflect best practices and serve as accreditation tools for
laboratories and as guides for the education, training, and certification of
professionals. Upon completion of its work, NIST and its partners should report
find- 1ings and recommendations to NIFS for further dissemination and
implementation.

’
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‘v~ & 2 : Laboratory accreditation and individual certification of forensic science

125

professionals should be mandatory, and all forensic science professionals should
have access to a certification process. In determining appropriate standards for
accreditation and certification, the National Institute of Forensic Science (NIFS)
should take into account established and recognized international standards, such
as those published by the International Organization for Standardization (ISO).
No person (public or private) should be allowed to practice in a forensic science
discipline or testify as a forensic science professional without certification.
Certification requirements should include, at a minimum, written examinations
supervised practice, proficiency testing, continuing education, recertification
procedures, adherence to a code of ethics, and effective disciplinary procedures.
All laboratories and facilities (public or private) should be accredited, and
all forensic science professionals should be certified, when eligible, within
a time period established by NIFS.

~Jn = ‘Forensic laboratories should establish routine quality assurance and quality
control procedures to ensure the accuracy of forensic analyses and the work of
forensic practitioners. Quality control procedures should be designed to identify
mistakes, fraud, and bias; confirm the continued validity and reliability of
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standard operating procedures and protocols; ensure that best practices are being
followed; and correct procedures and protocols that are found to need improvement.

~ o = @ The National Institute of Forensic Science (NIFS), in consultation with
its advisory board, should establish a national code of ethics for all forensic
science disciplines and encourage individual societies to incorporate this
national code as part of their professional code of ethics. Additionally, NIFS
should explore mechanisms of enforcement for those forensic scientists who commit
serious ethical violations. Such a code could be enforced through a certification
process for forensic scientists

'~ B < :To attract students in the physical and life sciences to pursue graduate

studies in multidisciplinary fields critical to forensic science practice,
Congress should authorize and appropriate funds to the National Institute of
Forensic Science (NIFS) to work with appropriate organizations and educational
institutions to improve and develop graduate education programs designed to cut
across organizational, programmatic, and disciplinary boundaries. To make these
programs appealing to potential students, they must 1include attractive
scholarship and fellowship offerings. Emphasis should be placed on developing
and improving research methods and methodologies applicable to forensic science
practice and on funding research programs to attract research universities and
students in fields relevant to forensic science. NIFS should also support law
school administrators and judicial education organizations in establishing
continuing legal education programs for law students, practitioners, and judges
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~ k< ! To improve medicolegal death investigation: (a) Congress should authorize

and appropriate incentive funds to the National Institute of Forensic Science
(NIFS) for allocation to states and jurisdictions to establish medical examiner
systems, with the goal of replacing and eventually eliminating existing coroner
systems. Funds are needed to build regional medical examiner offices, secure
necessary equipment, improve administration, and ensure the education, training,
and staffing of medical examiner offices. Funding could also be used to help
current medical examiner systems modernize their facilities to meet current
Centers for Disease Control and Prevention-recommended autopsy safety
requirements. (b) Congress should appropriate resources to the National
Institutes of Health (NIH) and NIFS, jointly, to support research, education,
and training in forensic pathology.NIH, with NIFS participation, or NIFS in
collaboration with content experts, should establish a study section to establish
goals, to review and evaluate proposals in these areas, and to allocate funding
for collaborative research to be conducted by medical examiner offices and medical
universities. In addition, funding, in the form of medical student loan
forgiveness and/or fellowship support, should be made available to pathology
residents who choose forensic pathology as their specialty. (c) NIFS, in
collaboration with NIH, the National Association of Medical Examiners, the
American Board of Medicolegal Death Investigators, and other appropriate
professional organizations, should establish a Scientific Working Group (SWG)
for forensic pathology and medicolegal death investigation. The SWG should
develop and promote standards for best practices, administration, staffing,
education, training, and continuing education for competent death scene
investigation and postmortem examinations. Best practices should include the
utilization of new technologies such as laboratory testing for the molecular basis
of diseases and the implementation of specialized imaging techniques. (d) All
medical examiner offices should be accredited pursuant to NIFS-endorsed standards
within a timeframe to be established by NIFS. (e) All federal funding should be
restricted to accredited offices that meet NIFS-endorsed standards or that
demonstrate significant and measurable progress in achieving accreditation
within prescribed deadlines. (f) All medicolegal autopsies should be performed
or supervised by a board certified forensic pathologist. This requirement should
take effect within a timeframe to be established by NIFS, following consultation
with governing state institutions
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~ o = ! Congress should authorize and appropriate funds for the National Institute

of Forensic Science (NIFS) to launch a new broad-based effort to achieve
nationwide fingerprint data interoperability. To that end, NIFS should convene
a task force comprising relevant experts from the National Institute of Standards
and Technology and the major law enforcement agencies (including representatives
from the local, state, federal, and, perhaps, international levels) and industry,
as appropriate, to develop: (a) standards for representing and communicating
image and minutiae data among Automated Fingerprint Identification Systems.
Common data standards would facilitate the sharing of fingerprint data among law
enforcement agencies at the local, state, federal, and even international levels,
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which could result in more solved crimes, fewer wrongful identifications, and
greater efficiency with respect to fingerprint searches; and (b) baseline
standards—to be used with computer algorithms—to map, record, and recognize
features in fingerprint images, and a research agenda for the continued
improvement, refinement, and characterization of the accuracy of these algorithms
(including quantification of error rates).

. & < :Congress should provide funding to the National Institute of Forensic Science
(NIFS) to prepare, in conjunction with the Centers for Disease Control and
Prevention and the Federal Bureau of Investigation, forensic scientists and crime
scene investigators for their potential roles in managing and analyzing evidence
from events that affect homeland security, so that maximum evidentiary value is
preserved from these unusual circumstances and the safety of these personnel is
guarded. This preparation also should include planning and preparedness (to
include exercises) for the interoperability of local forensic personnel with
federal counterterrorism organizations.
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https://www. fbi. gov/news/pressrel/press-releases/fbi-testimony-on-microscopic-
hair-analysis-contained-errors-in-at-least-90-percent-of-cases-in-ongoing-re
view o FBI Testimony on Microscopic Hair Analysis Contained Errors in at Least
90 Percent of Cases in Ongoing Review. Washington, D.C. April 20, 2015. 7 # #&
d ERRB AR PFE
s /B * ! The United States Department of Justice(D0J), the Federal Bureau of
Investigation(FBI), the Innocence Project, and the National Association of
Criminal Defense Lawyers (NACDL) reported today that the FBI has concluded that
the examiners’ testimony in at least 90 percent of trial transcripts the Bureau
analyzed as part of its Microscopic Hair Comparison Analysis Review contained
erroneous statements. Twenty-six of 28 FBI agent/analysts provided either testimony
with erroneous statements or submitted laboratory reports with erroneous
statements. The review focuses on cases worked prior to 2000, when mitochondrial
DNA testing on hair became routine at the FBI. The DOJ, FBI, Innocence Project,
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and NACDL have been working jointly on this review and share the same goal of

ensuring the integrity of the American justice system in all respects.

s = : “The Department has been working together with the Innocence Project and
NACDL to address errors made in statements by FBI examiners regarding microscopic
hair analysis in the context of testimony and laboratory reports. Such statements
are no longer being made by the FBI, and the FBI is also now employing mitochondrial
DNA hair analysis in addition to microscopic analysis,” said Amy Hess, Executive
Assistant Director, Science and Technology Branch, FBI. “However, the Department
and the FBI are committed to ensuring that affected defendants are notified of
past errors and that justice is done in every instance. The Department and the
FBI also are committed to ensuring the accuracy of future hair analysis testimony,
as well as the application of all disciplines of forensic science. The Department
and FBI have devoted considerable resources to this effort and will continue to
do so until all of the identified hair cases are addressed.”
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"L B <2 : “These findings confirm that FBI microscopic hair analysts committed

137

widespread, systematic error, grossly exaggerating the significance of their data
under oath with the consequence of unfairly bolstering the prosecutions’ case,”
said Peter Neufeld, Co-Director of the Innocence Project, which is affiliated
with Cardozo School of Law. “While the FBI and DOJ are to be commended for bringing
these errors to light and notifying many of the people adversely affected, this
epic miscarriage of justice calls for a rigorous review to determine how this
started almost four decades ago and why it took so long to come to light. We also
need lawmakers in Washington to step up and demand research and national standards
to prevent the exaggeration of results in reports and in testimony by crime lab
analysts.”

~ Fi % @ Norman L. Reimer, Executor Director of NACDL added, “It will be many months
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before we can know how many people were wrongly convicted based on this flawed
evidence, but it seems certain that there will be many whose liberty was deprived
and lives destroyed by prosecutorial reliance on this flawed, albeit highly
persuasive evidence. Just as we need lawmakers to prevent future systemic failures,
we need courts to give those who were impacted by this evidence a second look
at their convictions.”

B <  The FBI and DOJ agreed to conduct a review of criminal cases involving
microscopic hair analysis after the exoneration of three men convicted at least
in part because of testimony by three different FBI hair examiners whose testimony
was scientifically flawed. The Innocence Project and NACDL, with its partners
David Koropp, Partner at Winston & Strawn LLP, and his colleagues, and Michael
R. Bromwich, Managing Principal of The Bromwich Group, who served as the Inspector
General of DOJ from 1994-1999, worked with the FBI and DOJ in determining the
scope and protocols for the review. The review encompasses cases where FBI
microscopic hair comparison was used to link a defendant to a crime and covers
cases in both federal and state court systems.
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~ /< ! It does not, however, cover cases where hair comparison was conducted by
state and local crime labs, whose examiners may have been trained by the FBI.
The FBI has trained hundreds of state hair examiners in annual two-week training
courses.

~ /o = ! The government identified nearly 3,000 cases in which FBI examiners may
have submitted reports or testified in trials using microscopic hair analysis
As of March 2015, the FBI had reviewed approximately 500 cases. The majority of
these cases were trials and the transcript of examiner testimony was reviewed.
Some of these cases ended in guilty pleas, limiting the review to the original
lab report. In the 268 cases where examiners provided testimony used to inculpate
a defendant at trial, erroneous statements were made in 257 (96 percent) of the
cases.

~ o = ! Defendants in at least 35 of these cases received the death penalty and
errors were identified in 33 (94 percent) of those cases. Nine of these defendants
have already been executed and five died of other causes while on death row. The
states with capital cases included Arizona, California, Florida, Indiana,
Missouri, Ohio, Oklahoma, Pennsylvania, Tennessee, and Texas. It should be noted
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that this is an ongoing process and that the numbers refere

that the FBI examiners testified in cases in 41 states. In 1

nced above will change.

: ALl but two of 28 FBI examiners provided testimony that contained erroneous
statements or authored lab reports with such statements.

The review has shown
ight of these findings,

the Department of Justice and FBI have committed to working with the Innocence

Project and NACDL to take the following steps:

1. Conduct an independent investigation of the FBI Laboratory protocols, practices,
and procedures to determine how this occurred and why it was allowed to continue

for so long.
2.Continue aggressive measures and review the process
additional steps could be taken to secure the transcri

to determine whether
pts and/or lab reports

and review the hundreds of remaining cases that may contain invalid scientific

statements.
3.Strongly encourage the states again to conduct their o
where its examiners were trained by the FBI.
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: The Innocence Project, NACDL, and Winston & Strawn LLP are assisting the
Department of Justice as it works to locate and notify defense counsel of the
results of this review—especially critical in the cases of each person where
error was identified in accordance with the protocols established for the review.
NACDL is working to ensure that all individuals who were defendants in affected
cases will have access to a volunteer lawyer to review this new evidence, advise
them on how it may impact their conviction, and challenge convictions based on
the invalid evidence in appropriate cases. The legal groups are not releasing
the names of the defendants affected at this time, leaving it to the defendants
and their lawyers to determine what to do with the information and whether to
disclose the error to the press.

: The FBI has agreed to provide free DNA testing where there is either a court
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order or a request for testing by the prosecution. Additionally, in federal cases,
DOJ will not raise procedural objections, such as statute of limitations and
procedural default claims, in response to defendants’ petitions seeking a new,
fair trial because of the faulty evidence. But the majority of the FBI examiner
testimony was provided in state court prosecutions, and it will be up to the
individual states to determine if they will follow DOJ’ s leading in permitting
these cases to be litigated.
& = ! Before mitochondrial DNA testing was used to analyze hair in criminal cases,
prosecutors throughout the country routinely relied on microscopic hair
comparison to link a criminal defendant to a crime. The practice was deemed
“highly unreliable” 1in the 2009 National Academy of Sciences report on forensic
science, Strengthening Forensic Science in the United States: A Path Forward.
Nevertheless, some jurisdictions continue to wuse hair analysis where
mitochondrial DNA testing is deemed too expensive, time consuming or is otherwise
unavailable. According to Innocence Project data, 74 of the 329 wrongful
convictions overturned by DNA evidence involved faulty hair evidence.
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R < @ Over the course of 25 years, the FBI conducted multiple two-week training
courses that reached several hundred state and local hair examiners throughout
the country and that incorporated some of the same scientifically flawed language
that the FBI’ s examiners had used in some lab reports and often in trial testimony.
In response to the FBI/DOJ review, the Texas Forensic Science Commission has
already begun a review of cases handled by analysts at state and local crime labs.
Similar audits are needed in most other states

https://www. fbi. gov/news/pressrel/press-releases/fbi-testimony-on-microscopi
c-hair-analysis-contained-errors-in-at-least-90-percent-of-cases-in-ongoing-
review ¢ FBI Testimony on Microscopic Hair Analysis Contained Errors in at Least
90 Percent of Cases in Ongoing Review. Washington, D.C. April 20, 2015. - *
Hen BSFFER Y 105/12/12- FEP B EFRDAAEPF O FLR -

f <= : The Justice Department and FBI have formally acknowledged that nearly every
examiner in an elite FBI forensic unit gave flawed testimony in almost all trials
in which they offered evidence against criminal defendants over more than a
two-decade period before 2000
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“v R < :0f 28 examiners with the FBI Laboratory’ smicroscopic hair comparison unit,
26 overstated forensic matches in ways that favored prosecutors in more than 95
percent of the 268 trials reviewed so far, according to the National Association
of Criminal Defense Lawyers (NACDL) and the Innocence Project, which are assisting
the government with the country’ s largest post-conviction review of questioned
forensic evidence.

. & < : The cases include those of 32 defendants sentenced to death. Of those, 14
have been executed or died in prison, the groups said under an agreement with
the government to release results after the review of the first 200 convictions

~ fi % @ The FBI errors alone do not mean there was not other evidence of a convict’ s
guilt. Defendants and federal and state prosecutors in 46 states and the District
are being notified to determine whether there are grounds for appeals. Four
defendants were previously exonerated.

» i ® : The admissions mark a watershed in one of the country’ s largest forensic
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scandals, highlighting the failure of the nation’ s courts for decades to keep
bogus scientific information from juries, legal analysts said. The question now,
they said, is how state authorities and the courts will respond to findings that
confirm long-suspected problems with subjective, pattern-based forensic
techniques — like hair and bite-mark comparisons — that have contributed to
wrongful convictions in more than one-quarter of 329 DNA-exoneration cases since
1989.

B = ! In a statement, the FBI and Justice Department vowed to continue to devote
resources to address all cases and said they “are committed to ensuring that
affected defendants are notified of past errors and that justice is done in every
instance. The Department and the FBI are also committed to ensuring the accuracy
of future hair analysis testimony, as well as the application of all disciplines
of forensic science.”

B =  Peter Neufeld, co-founder of the Innocence Project, commended the FBI and
department for the collaboration but said, “The FBI’ s three-decade use of
microscopic hair analysis to 1incriminate defendants was a complete
disaster.” “We need an exhaustive investigation that looks at how the FBI, state
governments that relied on examiners trained by the FBI and the courts allowed
this to happen and why it wasn’ t stopped much sooner,” Neufeld said.
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<+ & = :Norman L. Reimer, the NACDL' s executive director, said, “Hopefully, this

156

157

project establishes a precedent so that in future situations it will not take
years to remediate the injustice.”

~Ja < ‘While unnamed federal officials previously acknowledged widespread problems,

the FBI until now has withheld comment because findings might not be
representative.

~ ¥ : Sen. Richard Blumenthal (D-Conn. ), a former prosecutor, called on the FBI
and Justice Department to notify defendants inall 2,500 targeted cases involving
an FBI hair match about the problem even if their case has not been completed,
and to redouble efforts in the three-year-old review to retrieve information on
each case. “These findings are appalling and chilling in their indictment of our
criminal justice system, not only for potentially innocent defendants who have
been wrongly imprisoned and even executed, but for prosecutors who have relied
on fabricated and false evidence despite their intentions to faithfully enforce
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the law,” Blumenthal said.

~ o=

: Senate Judiciary Committee Chairman Charles E. Grassley (R-Iowa) and the
panel’

s ranking Democrat, Patrick J. Leahy (Vt.), urged the bureau to conduct

“a root-cause analysis” to prevent future breakdowns. “It is critical that
the Bureau 1identify and address the systemic factors that allowed this
far-reaching problem to occur and continue for more than a decade,” the lawmakers
wrote FBI Director James B. Comey on March 27, as findings were being finalized.
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B <= : To promote the development of forensic science into a mature field of
multidisciplinary research and practice, founded on the systematic collection
and analysis of relevant data, Congress should establish and appropriate funds
for an independent federal entity, the National Institute of Forensic Science
(NIFS). NIFS should have a full-time administrator and an advisory board with
expertise in research and education, the forensic science disciplines, physical
and life sciences, forensic pathology, engineering, information
technology, measurements and standards, testing and evaluation, law,national
security, and public policy.

f = : The National Institute of Forensic Science (NIFS), after reviewing
established standards such as ISO 17025, and in consultation with its advisory
board, should establish standard terminology to be used in reporting on and
testifying about the results of forensic science investigations. Similarly, it
should establish model laboratory reports for different forensic science
disciplines and specify the minimum information that should be included. As part
of the accreditation and certification processes, laboratories and forensic
scientists should be required to utilize model laboratory reports when
summarizing the results of their analyses.

J = ! Research is needed to address issues of accuracy, reliability, and validity
in the forensic science disciplines. The National Institute of Forensic Science
(NIFS) should competitively fund peer-reviewed research in the following areas:
(a) Studies establishing the scientific bases demonstrating the validity of
forensic methods. (b) The development and establishment of quantifiable measures
of the reliability and accuracy of forensic analyses. Studies of the reliability
and accuracy of forensic techniques should reflect actual practice on
realisticcase scenarios, averaged across a representative sample of forensic
scientists and laboratories. Studies also should establish the limits of
reliability and accuracy that analytic methods can be expected to achieve as the
conditions of forensic evidence vary. The research by which measures of
reliability and accuracy are determined should be peer reviewed and published
in respected scientific journals. (c) The development of quantifiable measures
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of uncertainty in the conclusions of forensic analyses. (d) Automated techniques
capable of enhancing forensic technologies.

J < To improve the scientific bases of forensic science examinations and to
maximize independence from or autonomy within the law enforcement community,
Congress should authorize and appropri- ate incentive funds to the National
Institute of Forensic Science (NIFS) for allocation to state and local
jurisdictions for the purpose of removing all public forensic laboratories and
facilities from the administrative control of law enforcement agencies or
prosecutors’ offices.

J <~ : The National Institute of Forensic Science (NIFS) should encourage research
programs on human observer bias and sources of human error in forensic
examinations. Such programs might include studies to determine the effects of
contextual bias in forensic practice (e.g., studies to determine whether and to
what extent the results of forensic analyses are influenced by knowledge regarding
the background of the suspect and the investigator’ s theory of the case). In
addition, research on sources of human error should be closely linked with
research conducted to quantify and characterize the amount of error. Based on
the results of these studies, and in consultation with its advisory board, NIFS
should develop standard operating procedures (that will lay the foundation for
model protocols) to minimize, to the greatest extent reasonably possible

potential bias and sources of human error in forensic practice. These standard
operating procedures should apply to all forensic analyses that may be used in
litigation.
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~ = @ Tofacilitate the work of the National Institute of Forensic Science (NIFS),

Congress should authorize and appropriate funds to NIFS to work with the National
Institute of Standards and Technology (NIST), in conjunction with government
laboratories, universities, and private laboratories, and in consultation with
Scientific Working Groups, to develop tools for advancing measurement, validation,
reliability, information sharing, and proficiency testing in forensic science
and to establish protocols for forensic examinations, methods, and practices.

Standards should reflect best practices and serve as accreditation tools for
laboratories and as guides for the education, training, and certification of
professionals. Upon completion of its work, NIST and its partners should report
find- 1ings and recommendations to NIFS for further dissemination and
implementation.

“* . R < : Laboratory accreditation and individual certification of forensic science

professionals should be mandatory, and all forensic science professionals should
have access to a certification process. In determining appropriate standards for
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accreditation and certification, the National Institute of Forensic Science (NIFS)
should take into account established and recognized international standards, such
as those published by the International Organization for Standardization (ISO).
No person (public or private) should be allowed to practice in a forensic science
discipline or testify as a forensic science professional without certification.
Certification requirements should include, at a minimum, written examinations
supervised practice, proficiency testing, continuing education, recertification
procedures, adherence to a code of ethics, and effective disciplinary procedures.
All laboratories and facilities (public or private) should be accredited, and
all forensic science professionals should be certified, when eligible, within
a time period established by NIFS.

~Jn = ‘Forensic laboratories should establish routine quality assurance and quality

’

control procedures to ensure the accuracy of forensic analyses and the work of
forensic practitioners. Quality control procedures should be designed to identify
mistakes, fraud, and bias; confirm the continued validity and reliability of
standard operating procedures and protocols; ensure that best practices are being
followed; and correct procedures and protocols that are found to need improvement.
f = @ The National Institute of Forensic Science (NIFS), in consultation with
its advisory board, should establish a national code of ethics for all forensic
science disciplines and encourage individual societies to incorporate this
national code as part of their professional code of ethics. Additionally, NIFS
should explore mechanisms of enforcement for those forensic scientists who commit
serious ethical violations. Such a code could be enforced through a certification
process for forensic scientists
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f < :To attract students in the physical and life sciences to pursue graduate
studies in multidisciplinary fields critical to forensic science practice

Congress should authorize and appropriate funds to the National Institute of
Forensic Science (NIFS) to work with appropriate organizations and educational
institutions to improve and develop graduate education programs designed to cut
across organizational, programmatic, and disciplinary boundaries. To make these
programs appealing to potential students, they must 1include attractive
scholarship and fellowship offerings. Emphasis should be placed on developing
and improving research methods and methodologies applicable to forensic science
practice and on funding research programs to attract research universities and
students in fields relevant to forensic science. NIFS should also support law
school administrators and judicial education organizations in establishing
continuing legal education programs for law students, practitioners, and judges

B~ @ To improve medicolegal death investigation: (a) Congress should authorize
and appropriate incentive funds to the National Institute of Forensic Science
(NIFS) for allocation to states and jurisdictions to establish medical examiner
systems, with the goal of replacing and eventually eliminating existing coroner
systems. Funds are needed to build regional medical examiner offices, secure
necessary equipment, improve administration, and ensure the education, training,
and staffing of medical examiner offices. Funding could also be used to help
current medical examiner systems modernize their facilities to meet current
Centers for Disease Control and Prevention-recommended autopsy safety
requirements. (b) Congress should appropriate resources to the National
Institutes of Health (NIH) and NIFS, jointly, to support research, education,
and training in forensic pathology.NIH, with NIFS participation, or NIFS in
collaboration with content experts, should establish a study section to establish
goals, to review and evaluate proposals in these areas, and to allocate funding
for collaborative research to be conducted by medical examiner offices and medical
universities. In addition, funding, in the form of medical student loan
forgiveness and/or fellowship support, should be made available to pathology
residents who choose forensic pathology as their specialty. (c) NIFS, 1in
collaboration with NIH, the National Association of Medical Examiners, the
American Board of Medicolegal Death Investigators, and other appropriate
professional organizations, should establish a Scientific Working Group (SWG)
for forensic pathology and medicolegal death investigation. The SWG should
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develop and promote standards for best practices, administration, staffing,
education, training, and continuing education for competent death scene
investigation and postmortem examinations. Best practices should include the
utilization of new technologies such as laboratory testing for the molecular basis
of diseases and the implementation of specialized imaging techniques. (d) All
medical examiner offices should be accredi ted pursuant to NIFS-endorsed standards
within a timeframe to be established by NIFS. (e) All federal funding should be
restricted to accredited offices that meet NIFS-endorsed standards or that
demonstrate significant and measurable progress in achieving accreditation
within prescribed deadlines. (f) All medicolegal autopsies should be performed
or supervised by a board certified forensic pathologist. This requirement should
take effect within a timeframe to be established by NIFS, following consultation
with governing state institutions
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(13) B § M B R 827 § o5 (NIFS) 9%

'\ & = : Congress should authorize and appropriate funds for the National Institute

of Forensic Science (NIFS) to launch a new broad-based effort to achieve
nationwide fingerprint data interoperability. To that end, NIFS should convene
a task force comprising relevant experts from the National Institute of Standards
and Technology and the major law enforcement agencies (including representatives
from the local, state, federal, and, perhaps, international levels) and industry,
as appropriate, to develop: (a) standards for representing and communicating
image and minutiae data among Automated Fingerprint Identification Systems.
Common data standards would facilitate the sharing of fingerprint data among law
enforcement agencies at the local, state, federal, and even international levels,
which could result in more solved crimes, fewer wrongful identifications, and
greater efficiency with respect to fingerprint searches; and (b) baseline
standards—to be used with computer algorithms—to map, record, and recognize
features in fingerprint images, and a research agenda for the continued
improvement, refinement, and characterization of the accuracy of these algorithms
(including quantification of error rates).
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# 2 % ( the United States Department of
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245

: Congress should provide funding to the National Institute of Forensic Science
(NIFS) to prepare, in conjunction with the Centers for Disease Control and
Prevention and the Federal Bureau of Investigation, forensic scientists and crime
scene investigators for their potential roles in managing and analyzing evidence
from events that affect homeland security, so that maximum evidentiary value is
preserved from these unusual circumstances and the safety of these personnel is
guarded. This preparation also should include planning and preparedness (to
include exercises) for the interoperability of local forensic personnel with
federal counterterrorism organizations.

https://www. fbi. gov/news/pressrel/press-releases/fbi-testimony-on-microscopi

c-hair-analysis-contained-errors-in-at-least-90-percent-of-cases-in-ongoing-

review ° FBI Testimony on Microscopic Hair Analysis Contained Errors in at Least
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90 Percent of Cases in Ongoing Review. Washington, D.C. April 20, 2015. o * i
s HT Y 105/12/12 -

~ k< ! Twenty-six of 28 FBI agent/analysts provided either testimony with erroneous

statements or submitted laboratory reports with erroneous statements. The review
focuses on cases worked prior to 2000, when mitochondrial DNA testing on hair
became routine at the FBI. The DOJ, FBI, Innocence Project, and NACDL have been
working jointly on this review and share the same goal of ensuring the integrity
of the American justice system in all respects.

f <= ! The government identified nearly 3,000 cases in which FBI examiners may
have submitted reports or testified in trials using microscopic hair analysis

As of March 2015, the FBI had reviewed approximately 500 cases. ------ In the 268
cases where examiners provided testimony used to inculpate a defendant at trial,
erroneous statements were made in 257 (96 percent) of the cases.

k< ! Defendants in at least 35 of these cases received the death penalty and
errors were identified in 33 (94 percent) of those cases. Nine of these defendants
have already been executed and five died of other causes while on death row.
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“. R < : 1t does not, however, cover cases where hair comparison was conducted by
state and local crime labs, whose examiners may have been trained by the FBI.
The FBI has trained hundreds of state hair examiners in annual two-week training
courses.
& = ! Before mitochondrial DNA testing was used to analyze hair in criminal cases,
prosecutors throughout the country routinely relied on microscopic hair
comparison to link a criminal defendant to a crime. The practice was deemed
“highly unreliable” 1in the 2009 National Academy of Sciences report on forensic
science, Strengthening Forensic Science in the United States: A Path Forward.
Nevertheless, some jurisdictions continue to wuse hair analysis where
mitochondrial DNA testing is deemed too expensive, time consuming or is otherwise
unavailable. According to Innocence Project data, 74 of the 329 wrongful
convictions overturned by DNA evidence involved faulty hair evidence.
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®'v &k < : “However, the Department and the FBI are committed to ensuring that affected

defendants are notified of past errors and that justice is done in every instance.
The Department and the FBI also are committed to ensuring the accuracy of future
hair analysis testimony, as well as the application of all disciplines of forensic
science. The Department and FBI have devoted considerable resources to this effort
and will continue to do so until all of the identified hair cases are addressed.”

~ o< ! Inlight of these findings, the Department of Justice and FBI have committed
to working with the Innocence Project and NACDL to take the following steps:

1. Conduct an independent investigation of the FBI Laboratory protocols, practices,
and procedures to determine how this occurred and why it was allowed to continue
for so long.

2.Continue aggressive measures and review the process to determine whether
additional steps could be taken to secure the transcripts and/or lab reports and
review the hundreds of remaining cases that may contain invalid scientific
statements.

3.Strongly encourage the states again to conduct their own independent reviews
where its examiners were trained by the FBI.
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https://www. washingtonpost. com/local/crime/fbi-overstated-forensic-hair-matc
hes-in-nearly-all-criminal-trials-for-decades/2015/04/18/39c8d8c6-e515-11e4~
b510-962fcfabc310_story. html?utm term=.b77fcal3f68c > ¥ < ¥ 5 s FELBHT F 2
¢ 104 # 4" 24 p =% > Spencer S. Hsu ¥ » gri~T F > (FBl K #ict & k272
S T A DA S SR S R
http://www. tafi.org. tw/OverseasDetail. php?NewsId=50- ¥ # % p 4% ~ p d pF4F 104
£4020p 7 AAMIE - FHERAES P (BBC) 104 & 4 P 20p ¢ iT(ER
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e PEE S EE e P en kBT P 105/12/12
&k = : Peter Neufeld, co-founder of the Innocence Project, commended the FBI and
department for the collaboration but said, “The FBI' s three-decade use of
microscopic hair analysis to incriminate defendants was a complete
disaster.” “We need an exhaustive investigation that looks at how the FBI, state
governments that relied on examiners trained by the FBI and the courts allowed
this to happen and why it wasn’ t stopped much sooner,” Neufeld said.
f < :We also need lawmakers in Washington to step up and demand research and
national standards to prevent the exaggeration of results in reports and in
testimony by crime lab analysts.
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v & < :Norman L. Reimer, Executor Director of NACDL added, “It will be many months
before we can know how many people were wrongly convicted based on this flawed
evidence, but it seems certain that there will be many whose liberty was deprived
and lives destroyed by prosecutorial reliance on this flawed, albeit highly
persuasive evidence. Just as we need lawmakers to prevent future systemic failures,
we need courts to give those who were impacted by this evidence a second look
at their convictions.”

~ Fi % @ Norman L. Reimer, the NACDL’ s executive director, said, “Hopefully, this

project establishes a precedent so that in future situations it will not take

years to remediate the injustice.”

J < : The admissions mark a watershed in one of the country’ s largest forensic

scandals, highlighting the failure of the nation’ s courts for decades to keep

bogus scientific information from juries, legal analysts said. The question now,
they said, is how state authorities and the courts will respond to findings that

’
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259

confirm long-suspected problems with subjective, pattern-based forensic
techniques — like hair and bite-mark comparisons — that have contributed to
wrongful convictions in more than one-quarter of 329 DNA-exoneration cases since
1989.

J < : Sen. Richard Blumenthal (D-Conn. ), a former prosecutor, called on the FBI
and Justice Department to notify defendants inall 2,500 targeted cases involving
an FBI hair match about the problem even if their case has not been completed,
and to redouble efforts in the three-year-old review to retrieve information on
each case. “These findings are appalling and chilling in their indictment of our
criminal justice system, not only for potentially innocent defendants who have
been wrongly imprisoned and even executed, but for prosecutors who have relied
on fabricated and false evidence despite their intentions to faithfully enforce
the law,” Blumenthal said.
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. & < :Senate Judiciary Committee Chairman Charles E. Grassley (R-Iowa) and the

panel’ s ranking Democrat, Patrick J. Leahy (Vt.), urged the bureau to conduct
“a root-cause analysis” to prevent future breakdowns. “It is critical that
the Bureau identify and address the systemic factors that allowed this
far-reaching problem to occur and continue for more than a decade,” the lawmakers
wrote FBI Director James B. Comey on March 27, as findings were being finalized.
The findings likely scratch the surface.
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