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( partial summary judgment) ;> Koh;z 7 *+107
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" the Court finds that FTC has adequately alleged that Qualcomm’s “no license-no chips” policy

results in OEMs paying Qualcomm an above-FRAND royalty for Qualcomm’s SEPs, and that
Qualcomm’s “no license-no chips” policy harms the competition in the market for modem chips.
Accordingly, FTC has plausibly alleged that Qualcomm’s “no license-no chips” policy is
anticompetitive conduct in violation of either § 1 or § 2 of the Sherman Act, and thus in violation
of 8 5 of the FTCA.

8 the Court finds that FTC has adequately alleged that--- Qualcomm violated a duty to deal in
refusing to license its FRAND-encumbered SEPs to its modem chips competitors. Thus, FTC has
adequately alleged that Qualcomm’s refusal to license its SEPs to its modem chips competitors is
independent anticompetitive conduct that violates 8 2 of the Sherman Act, and thus violates § 5 of
the FTCA.

¥ FTC has adequately alleged that Qualcomm entered into de facto exclusive dealing
arrangements with Apple from October 2011 until September 2016, and that these de facto
exclusive dealing arrangements foreclosed a substantial share of the market for premium LTE
modem chips. Accordingly, FTC has adequately alleged that Qualcomm’s exclusive dealing
arrangements with Apple violated the Sherman Act, and thus violated § 5 of the FTCA.

25



—

( Telecommunications Industry Association »
HTIA) 2 % 7 2 ¥ 2m g (Alliance for
Telecommunications Industry Solutions » ™ f
ATIS) i%£$¢ CROREE - A ’iﬂt
fF P ERA SEP,i;:%gw Hois ZAAF

B o2 @ T e 2 OB A E B¢

20 / » N1 = 2 =
"o C% *’x%&ﬁ@izaﬂj
EF %«%‘i— /24: °

WE O RE AL E2018&1 24p TR B U D

?i HEctBE S EEE 2 Apple o & R Apple
%%Pirgé' S ORI S B > i

A f;?..i 2Tt iEE TR T m9.97 R
4358 m A ) AR T AP A P

NEEHEE R o od R R R
B iié}v:jzl—\@ BT REMETE > HE ITL?]%

L\?%ﬂwﬁiiﬁﬁﬁfngmﬁﬁﬁ
-2 AR L g

---the Court agrees with the FTC that as a matter of law, the TIA and ATIS IPR policies both
require Qualcomm to license its SEPs to modem chip suppliers. Because “after considering the
language of the contract and any admissible extrinsic evidence, the meaning of the contract is
unambiguous,” the Court GRANTS the FTC’s motion for partial summary judgment.

The FTC’s instant motion for partial summary judgment does not seek to prove that Qualcomm
violated § 5. Rather, the FTC seeks “a ruling that Qualcomm’s voluntary FRAND licensing
commitments to ATIS and TIA---require Qualcomm to make licenses available to competing
modem-chip sellers.”

2 \We are currently investigating whether Qualcomm engaged in predatory pricing against Icera,
which — at the time of the alleged abuse — was one of its main competitors in the leading-edge
segment of the market for UMTS baseband chipsets. Again, this is an ongoing investigation; the
not yet
http://ec.europa.eu/competition/speeches/text/sp2018_10_en.pdf -

concluded. 4§ 4+ p 2018 # 10 " % P £ R € A # f o % &
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a plaintiff alleges an antitrust duty to deal where the plaintiff alleges “a decision to alter a
voluntary course of dealing together with evidence of anticompetitive malice,
recognition of an antitrust duty to deal will not present significant judicial administrability

2

and where the

2 FTC alleges that Qualcomm recognizes that by licensing its SEPs only to OEMSs, and not its
modem chips competitors, Qualcomm is able to use its modem chips monopoly to “pursue
licensing on a non-FRAND basis for SEPs.” As discussed in detail above, Qualcomm’s ability to
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collect above-FRAND royalties not only on the sales of its own modem chips, but also on the sale
of its competitors’ modem chips, allows Qualcomm to impose a surcharge on its competitors’
modem chips sales which “reduces demand for competitors’ modem chips, and reduces the ability
and incentive of competitors to invest and innovate.” In sum, FTC alleges, Qualcomm’s refusal to
license its SEPs to its modem chips competitors is an essential component in Qualcomm’s larger
“no license-no chips” anticompetitive policy. FTC’s allegations are sufficient, at this stage of the
proceedings, to allege that Qualcomm’s refusal to deal is motivated by “anticompetitive malice.”

®> Qualcomm’s practice of refusing to license to competing chipset companies has limited the
competitors’ customers and has created a structure in which Qualcomm can intervene in the
transactions between the competitors and their respective customers.A competing chipset company
that sells chipsets to either handset companies that have not entered into license agreements with
Qualcomm or that have disputes with Qualcomm is subject to unexpected patent attacks.
Therefore, since competing chipset companies can only sell to handset companies that have
entered into license agreements with Qualcomm, it is difficult for the competing chipset
companies to actively develop newcustomers. In addition, Qualcomm has made it possible for
itself to unfairly intervene in the transactions between its competitors and handset companies by
taking advantage of the fact that the handset companies have no choice but to execute and perform
patent Iicense agreements with itself.® > w35l f H AL > FE T L M E RS R L P4
SRLE AR s WY CEREBFR NI LR 2T ET] 0 5265 528 0 107
E41 5 F 19 o
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