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(- )% 32 8 : "Paragraphs 2, 4, 5 and 6 of article
6 regulate the imposition of the death penalty
by those countries which have not yet abolished

I

N,

it. |

(= )% 33 8 : TParagraph 2 of article 6 strictly
limits the application of the death penalty,
firstly, to States parties that have not
abolished the death penalty, and secondly, to
the most serious crimes. Given the anomalous
nature of regulating the application of the
death penalty in an instrument enshrining the
right to life, the contents of paragraph 2 have
to be narrowly construed. |

(= )% 34 8 : TStates parties to the Covenant that
have abolished the death penalty, through
amending their domestic laws, becoming parties
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to the Second Optional Protocol to the Covenant
or adopting another international instrument
obligating them to abolish the death penalty,
are barred from reintroducing 1t. Like the
Covenant, the Second Optional Protocol does
not contain termination provisions and States
parties cannot denounce 1t. Abolition of the
death penalty i1s therefore legally irrevocable.
Furthermore, States parties may not transform
an offence, which upon ratification of the
Covenant, or at any time thereafter, did not
entail the death penalty, i1into a capital
offence. Nor can they remove legal conditions
from an existing offence with the result of
permitting the imposition of the death penalty
1n circumstances in which 1t was not possible
to 1mpose 1t before. States parties that
abolished the death penalty cannot deport,
extradite or otherwise transfer persons to a
country 1n which they are facing criminal
charges that carry the death penalty, unless
credible and effective assurances against the
imposition of the death penalty have been
obtained. In the same vein, the obligation not
to reintroduce the death penalty for any
specific crime requires States parties not to
deport, extradite or otherwise transfer an
individual to a country in which he or she is
expected to stand trial for a capital offence,
1f the same offence does not carry the death
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penalty in the removing State, unless credible
and effective assurances against exposing the
individual to the death penalty have been
obtained. |

(2 )% 352 : : TThe term “the most serious crimes”
must be read restrictively and appertain only
to crimes of extreme gravity, 1nvolving
intentional killing. Crimes not resulting
directly and intentionally in death, such as
attempted  murder, corruption and other
economic and political crimes, armed robbery,
piracy, abduction, drug and sexual offences,
although serious 1n nature, can never serve as
the basis, within the framework of article 6,
for the imposition of the death penalty. In the
same veln, a limited degree of involvement or
of complicity in the commission of even the
most serious crimes, such as providing the
physical means for the commission of murder,
cannot justify the 1imposition of the death
penalty. States parties are under an
obligation to review their criminal laws so as
to ensure that the death penalty i1s not imposed
for crimes which do not qualify as the most
serious crimes. They should also revoke death
sentences 1ssued for crimes not qualifying as
the most serious crimes and pursue the
necessary legal procedures to re-sentence
those convicted for such crimes. |

(7 )% 36 & :" Under no circumstances can the death
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penalty ever be applied as a sanction against
conduct whose very criminalization violates
the Covenant, including adul tery,
homosexuality, apostasy, establishing
political opposition groups, or offending a
head of state. States parties that retain the
death penalty for such offences commit a
violation of their obligations under article
6 read alone and in conjunction with article
2, paragraph 2 of the Covenant, as well as of
other provisions of the Covenant. |

(=)% 37 g : : T In all cases involving the
application of the death penalty, the personal
circumstances of the offender and the
particular circumstances of the offence,
including its specific attenuating elements
must be considered by the sentencing court.
Hence, mandatory death sentences that leave
domestic courts with no discretion on whether
or not to designate the offence as a crime
entailing the death penalty, and on whether or
not to 1ssue the death sentence 1in the
particular circumstances of the offender, are
arbitrary 1in nature.The availability of a
right to seek pardon or commutation on the
basis of the special circumstances of the case
or the accused i1s not an adequate substitute
for the need for judicial discretion in the
application of the death penalty. |

(= )% 40 2 : : T States parties that have not
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abolished the death penalty must respect
article 7 of the Covenant, which bars certain
methods of execution. Failure to respect
article 7 would 1inevitably render the
execution arbitrary in nature and thus also in
violation of article 6. The Committee has
already opined that stoning, 1injection of
untested lethal drugs, gas chambers, burning
and burying alive, and public executions, are
contrary to article 7. For similar reasons,
other painful and humiliating methods of
execution are also unlawful under the Covenant.
Failure to provide individuals on death row
with timely notification about the date of
their execution constitutes, as a rule, a form
of 1ll-treatment, which renders the subsequent
execution contrary to articles 7 of the
Covenant. Extreme delays in the implementation
of a death penalty sentence, which exceed any
reasonable period of time necessary to exhaust
all legal remedies, may also entail the
violation of article 7 of the Covenant,
especially when the long time on death row
exposes sentenced persons to harsh or
stressful conditions, 1ncluding, solitary
confinement, and when they are particularly
vulnerable due to factors such as age, health
or mental state. |

(~)% 43 8 . T The execution of sentenced persons
whose guilt has not been established beyond
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reasonable doubt also constitutes an arbitrary
deprivation of life. States parties must
therefore take all feasible measures in order
to avoid wrongful convictions in death penalty
cases, to review procedural barriers to
reconsideration of convictions and to
reexamine past convictions on the basis of new
evidence, including new DNA evidence. States
parties should also consider the implications
for the evaluation of evidence presented in
capital cases of new reliable studies,
including studies suggesting the prevalence of
false confessions and the unreliability of
eyewitness testimony. |

(4 )% 46 2 : " Any penalty of death can only be
carried out pursuant toa final judgment, after
an opportunity toresort toall judicial appeal
procedures has been provided to the sentenced
person, and after petitions to all other
available non-judicial avenues have been
resolved, 1i1ncluding supervisory review by
prosecutors or courts, and consideration of
requests for official or private pardon.
Furthermore, death sentences must not be
carried out as long as international interim
measures requiring a stay of execution are in
place. Such interim measures are designed to
allow review of the sentence before,
international courts, human rights courts and
commissions, and international monitoring
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bodies, such as the UN Treaty Bodies. Failure
to 1mplement such 1interim measures 1S
incompatible with the obligation to respect in
good faith the procedures established under
the specific treaties governing the work of the
relevant international bodies. |

(L)% 47 7::T States parties are required pursuant
to Article 6, paragraph 4, toallow individuals
sentenced to death to seek pardon or
commutation, to ensure that amnesties, pardons
and commutation can be granted to them 1n
appropriate circumstances, and to ensure that
sentences are not carried out before requests
for pardon or commutation have been
meaningfully considered and conclusively
decided upon according to applicable
procedures. No category of sentenced persons
can be a priori excluded from such measures of
relief, nor should the -conditions for
attainment of relief be 1neffective,
unnecessarily burdensome, discriminatory 1in
nature or applied 1n an arbitrary manner.
Article 6, paragraph 4 does not prescribe a
particular procedure for the exercise of the
right to seek pardon or commutation and States
parties consequently retain discretion 1n
spelling out the relevant procedures. Still,
such procedures should be specified 1i1n
domestic legislation, and they should not
afford the families of crime victims a
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preponderant role 1n determining whether the
death sentence should be carried out.
Furthermore, pardon or commutation procedures
must offer certain essential guarantees,
including certainty about the processes
followed and the substantive criteria applied;
a right for individuals sentenced to death to
initiate pardon or commutation procedures and
to make representations about their personal
or other relevant circumstances; a right to be
informed 1n advanced when the request will be
considered; and a right to be informed promptly
about the outcome of the procedure. |

(+-)% 49 g-: : TStates parties must refrain from

imposing the death penalty on individuals who
face special barriers in defending themselves
on an equal basis with others, such as persons
whose serious psycho-social and intellectual
disabilities impeded their effective defense,
and on persons that have limited moral
culpability. They should also refrain from
executing persons that have diminished ability
to understand the reasons for their sentence,
and persons whose execution would be
exceptionally cruel or would lead to
exceptionally harsh results for them and their
families, such as persons at an advanced age,
parents to very young or dependent children,
and individuals who have suffered in the past
serious human rights violations. |
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(L =-)% 508: : TArticle 6, paragraph 6 reaffirms

-—L /\ N

(=) #+ p -~ 35 109

the position that States parties that are not
yet totally abolitionist should be on an
irrevocable path towards complete eradication
of the death penalty, de facto and de jure, in
the foreseeable future. The death penalty
cannot be reconciled with full respect for the
right to life, and abolition of the death
penalty 1s both desirable and necessary for
the enhancement of human dignity and
progressive development of human rights. It is
contrary to the object and purpose of article
6 for States parties to take steps to increase
de facto the rate and extent in which they
resort to the death penalty, or to reduce the
number of pardons and commutations they grant.
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% ! States parties are required pursuant to Article 6, paragraph 4, to allow

individuals sentenced to death to seek pardon or commutation, to ensure that amnesties, pardons
and commutation can be granted to them in appropriate circumstances, and to ensure that
sentences are not carried out before requests for pardon or commutation have been meaningfully
considered and conclusively decided upon according to applicable procedures.
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" GC/36 B+ % : States parties must refrain from imposing the death penalty on individuals who
face special barriers in defending themselves on an equal basis with others, such as persons
whose serious psycho-social and intellectual disabilities impeded their effective defense, and on
persons that have limited moral culpability. They should also refrain from executing persons that
have diminished ability to understand the reasons for their sentence, and persons whose execution
would be exceptionally cruel or would lead to exceptionally harsh results for them and their
families, such as persons at an advanced age, parents to very young or dependent children, and
individuals who have suffered in the past serious human rights violations.
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: Failure to provide individuals on death row with timely notification about the date

of their execution constitutes, as a rule, a form of ill-treatment, which renders the subsequent
execution contrary to articles 7 of the Covenant. Extreme delays in the implementation of a death
penalty sentence, which exceed any reasonable period of time necessary to exhaust all legal
remedies, may also entail the violation of article 7 of the Covenant, especially when the long time
on death row exposes sentenced persons to harsh or stressful conditions, including, solitary
confinement, and when they are particularly vulnerable due to factors such as age, health or

mental state.
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